['epmaHcbki MOBU

VIIK 811.111°(26+42)°06
DOI https://doi.org/10.32838/2710-4656/2021.6-1/20

T'nesoinoea A. B.

KuiBcbkuil HalliOHATBEHUH JTIHTBICTUYHMN YHIBEPCUTET

MNPATMATUKA IOPUANUYHOT'O METAJIUCKYPCY
(Ha marepiaJii MPOTOKOJIIB CYI0BUX 3aCiIaHb)

Y emammi cxapaxmepuzoeano 1opuduuHuii OUCKypcC K 0CoOMUGUL MUN IHCIMUMYYIOHATLHO20 MOG-
JIeHH3L, WO 8i000padcae npagosull Mun CoyianrbHoi akmuenocmi ocooucmocmi. loenmugixosaro 1iozo
OCHOBHI (OYHKYIT — pe2ynamusHy, neppopmamusHy ma inpopmamusHy, 00 AKUX 000AHO MEeMAaKOMYHi-
KAmueHy, wjo 0aio niocmasy 6UOKpemMumu I0puoUtHUL MemaoucKypc. 3ayeaniceto, wo akmyanizayiio
FOPUOUYHO20 MEMAOUCKYPCY OOCTIONCEHO HA MAMEPIaii 1020 NUCbMOBO20 PIZHOBUDY — NPOMOKONAX
€Y008uUX 3ACIOaHb, AKI BUPIZHAOMbCA HAUMEHUWUM Mema-IHOeKCOM 3-NOMIdC THUWUX MUNnie OUCKypcy,
Wo 3acsiouye memaxoMyHikayiio auute y it «6azositl komniekmayiiy. Ha ocrosi 30iticherno20 KinbKic-
HO20 aHanizy 0OIPYHMOBAHO, WO OUCKYPCUBHA CNeYUpiKka MemaKkoMyHiKayii 10puouuHo20 MOGLEHHS
nongeac y il pecynamusHocmi, oe peanizyromuvcs matidce 6ci Haseni namepru MK-xomenmamopis
(MK-(ne)noeooscenns, MK-ymounenns, MK-noscuenna, MK-niomeepoocenns, MK-y3azanvrenns,
MK-nonepeoocenns, MK-oonosuenns, MK-npunywenns, MK ymosnocmi) ma MK-axkyenmyamopie
(MK-agexmusie, MK-monixanizamopie, MK-inmencughikamopis). /losedero, uwo 0py2oto 3a axciu-
8ICMIO € pehnexmueHa MemaxkoOMyHiKayisa 3a paxyHok aopecHo-negusnauenux MK, npeocmagnenux ax
AKMUSHUMY, MAK | NACUSHUMY NPEOUKATNUSHUMYU CIMPYKIMYPaMU i3 (OPMANbHUM AO0 HOMIHATLHUM
niomemom; YCmaHosieHo, Wo eicusanis aopecanmuo-opienmosanux MK ne enacmuese ropuouunomy
MEMAaoucKypcy, okpim yumam, 00 CKAa0y AKUX B0HU 6X005mb, abo we / our-cmpykmyp, sKi eupa-
AHCATOMb «KONEKMUBHYY» OVMKY. 3a3HaA4eHo, o N02IKO-KOMNOIUYIUHA MEMAaKOMYHIKAYISL NePesadiCHO
npedcmasnena kozesuero-kozepenmuumu MK pazom i3 MK-konxmosusamu. 3’sicoeano, wjo nemapro-
BAHUMU Y OOCTIOANCYBAHOMY OUCKYPCI € pehepenyitina MemaxKoMyHiKayis, Kpim yumyeans (0coonugo
YACMKOBUX) Ci8 NIOCYOHUX Ma/abo CGIOKI6, NOCUNAHbL HA IOPUOUYHI OOKYMEHMU, THOOI NPUKIAdie;
ma cy6 €ekmHo-MoO0aIbHa MemaxomyHikayis, kpin MK ons nosnauenns 30006 ‘s3anus. Busenerno, wo

amunogo PUOUUHOMY MEMAOUCKYPCY € DAMUUHA MEMAKOMYHIKAYISL.

Knrouosi cnosa:

(mema)npazmamuxa,

“forensic linguistics” memaxomyHikayis, Mmema-

xomyHixamus (MK), ropuouunuii (mema)ouckypc.

IHocranoBka mpobGaemu. FOpuandnnit guckypc
BU3HAYAETHCS SIK OCOONMBHUH THUI 1HCTUTYLIOHAJIb-
HOTO JTUCKYpCY [0, ¢. 50], CeMiOTUYHUI TPOCTIP SIKOTO
XapaKTepH3y€eThCsl CYKYIHICTIO BepOaJIbHUX 1 HEBep-
OaJIbHUX 3HAKIB, MO (GOPMYIOTH Pi3HI (OPMH CIIiJI-
KyBaHHS, B SIKHX CyO’ekT / 00’€KT, ajpecaHT / aape-
car 4d 3MICT MOBJIEHHSI CTOCYETBhCS IOPUCTIPYACHLI]
[3,c.66;4,c.189; 6, c. 57]. BomHouac sik cTilKuii pi3-
HOBUJI IHCTUTYIIOHAIBLHOTO JTUCKYPCY BiH «IIMITy€»
KOMYHIKaTHBHI cTparerii #oro ydacHuKiB [3, c. 63]
1 BUCTYIA€ MOAEIII0 BUKOPHUCTAHHS MOBH Yy peallb-
HOMY 4aci, 0 BizoOpakae TpaBOBUI THN COIiajb-
HOI aKTMBHOCTI OCOOMCTOCTI, JAeTepMiHOBaHHUU iCTO-
PHYHO 1 B3a€MOIOB’13aHUH 13 piBHEM LIMBiTi30BaHOTO
Ta KyJIBTYpHOTO PO3BUTKY coliymy [2].

HOpuanunnii AuCKypc XapaKTepu3yeThCs 1HTEp-
aKTHBHICTIO,  aIpECHICTIO,  IHTEHIIIOHAIBHICTIO,
apryMEHTaTHBHICTIO, TEPMIHOJIOTIYHICTIO, Tparma-
TUYHICTIO, 1H(OPMATUBHICTIO, 1HTEPIPETATUBHICTIO
[2] 1 mporHo30BaHicTIO [6, C. 56], 1110 BUSBISETHCS
y TaKuX HOTo (PYHKIISIX, SIK PEryasSTHBHA, Iepdopma-

TUBHA (pa3oM i3 QYHKIIEIO Tpe3eHTAalli] / pUTyaTbHOIO
i cTpareriyHoro) Ta iHpopMaTuBHa (30KpeMa QyHKIT
iHTeprpeTallii, 30epiraHHsi Ha OCHOBI «IHCTHUTYIIiHi-
HOI mam’aTi», kKomosa) [ibid, c. 54-55]. Omnak 1ei
Tepestik He MICTUTh MeTa-(DyHKIII1 3arajoM i MeTako-
MYHIKaTHBHY (DyHKLiO 30Kkpema. IlosicHeHHs LboMy
MH 3HAXOIMMO B O3HAUCHHI IOPHIUYHOI MOBH SIK
Takoi, IO BIJPI3HIETHCA BiJi MOBH 3arajibHOrO
BXHUTKY HAaCHYEHICTIO IOPUIANYHUX TEPMIHIB, JIaTH-
Hi3MiB, CTHJIICTUIHHX 1 TPaMaTHIHUX OCOOJUBOCTEH
[4, c. 189]. 3a3HauaeTbCs, WO OPUAUYHUN JUCKYPC
Mae OyTH MakcHMaJIbHO 1H(QOpMaTUBHUM, Mo30aBiie-
HUM eMOIIi#l (1110 BUSIBISETHCS Y BIJICYTHOCTI JI0/1aT-
KOBHX KOHOTAIIi 3Ha4YeHb), HEUTPAIBHUM 32 CBOIM
ToHOM. KOKHMH TepMiH Mae MpsMO BKa3zyBaTH Ha
KOHIIET / 3HAYCHHS, [0 BiH MO3HAYA€E, BUPAKAIOUH
HOro MakCMMaJIbHO CTHCIIO, 3TiHO 13 MapaMmeTpamu
TOYHOCTI 1 mpo3opocrTi [ 14, c. 445].

BomHowac  ngochigHMKaMH — MapKyeThCSl  AMC-
OHAHC CMHCIIB HAIUCAHOTO Ta IHTEPIPETOBAHOTO
[5], mo BimoOpa)kaeThCcs y TaKWX HOTO pHcax, SK
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HEOJIHO3HAYHICTH [ 14, c. 445], HETOUHICTD 1 HAJTHIII-
KoBicTh [13, ¢. 213]. SIki0 HEOTHO3HAYHICTH 1 HETOY-
HICTb BUKOPUCTOBYIOTBCSl JUIS CTBOPEHHS PIi3HHX
MOYKJIMBOCTEH Ui iHTepmperarii TepMiHy / Mojo-
JKEHHS, TO HAUIMIIKOBICTh € HEOOX1HOIO ISl JOCST -
HEHHS Koresil JAUCKypCy Y Uil BUPKEHHS ILIEO-
HacTUYHUX (OaraTociiBHUX) KOHCTpPYKWii  [ibid].
3acobaMu BUpaKeHHS HEOTHO3HAYHOCTI, HETOYHOCTI
Ta Ha/UIMIIKOBOCTI, HA HAIIy JYMKY, € METaKOMYHi-
katuBH (maiai — MK), mo Bka3ye Ha HasBHICTh MeTa-
KOMYHIKaTuBHOI (DYHKII1 B IOPHUINYHOMY JHCKYPCI.
OcTaHHE TOJIOKEHHS i ITBEPKYETHCS BUCHOBKAMH,
OTPUMaHHMHU Yy HAIIOMY JIUCepTaliiHOMY JOCIIi-
JOKCHHI, 32 SKHUMU «METaKOMYHIKallis MpUTaMaHHA
BCIM THIIaM JHCKypCy. [HIIMMH cIOBaMH, METaKo-
MyHIKaTHBHA (PYHKIIISI peami3yeTbes B yCiX dopmax
JIONICHKOI KOMYHIKallii, mpoTte iXHili MeTa-iHaeKc
€ pisaum» [1, c. 111]. 3okpema, HaWHWKYNM BiH
€ came B IopuauuHomy auckypei (i,=0,04; 0,08; 0,09)
[ibid, c. 116] 3aBnsiku Horo «mpono3uLidHIN 3HAUY-
IIOCTI», OJJHAK HASBHICTh METAKOMYHiKallii, xoua O
y TaK 3BaHil «0a30Bill KOMIUICKTAIli», Ja€ MiACTaBU
JUTSI BUBYCHHS IOPUINIHOTO METAICKYPCY.

AHaJli3 ocTaHHIX JdocaigxkeHb i myOsikauiii.
VY Mexax cydacHOi Tak 3BaHoOl “‘forensic linguistics”
[12; 14, c. 437] uu “language in evidence” [8] ropu-
JUYHUAN TUCKYPC TOCIIPKYEThCS MIEPEBAXKHO K Pi3-
HOBHJ YCHOTO ITyOJIIYHOTO MHUCKYpCY Ha Marepiaii
CYIOBUX 3acCiflaHb i3 BUCTyNaMH CYy[[i, OOBHHYBa-
YeHHsI, aJIBOKara Ta iHmmux [3, c. 63; 9; 10; 11, p. 98
ta iH.]. Ogaak M. H. ®eaynoBa miaTpumye IyMKy
npo Te, O Ha BiAMIHY Bix ycHOi dopmu, sika 31ik-
CHIOETHCSI MK MpodecioHaNaMu 1 KIIEHTaMH, came
MMICEMOBHH TUCKYPC CYAIB, IOPUCTIB, HAYKOBIIIB PO
3aKOH 1 TIPABOBY JOKTPUHY € ODimiifHUM TUCKYypCOM
npaBa, B SIKOMY PO3BUBAETHCS IPABOBE I0JIE 1 Mpa-
BOBa JiyMKa [6, ¢. 51-52]. BiagnoBiiHO 3a3HaYa€THCA,
110 FOPUINYHUH JUCKYpC HacaMIiepe] MpeCTaBICHO
TEKCTOBUMHU NOoKymMeHTamu [5; 11, p. 98 ta in.], mo
SKUX HaJIe)KaTh HOPMATHBHI TPaBOBI JOKYMEHTH,
JIOKYMEHTH 1HTEPIIPETAIIfHOTO XapakTepy (aKTu
odiniHOTrO TIyMaueHHs IIpaBa), iHAWBIAyalbHi Ipa-
BOBI JIOKYMEHTH (IIpaBO3acTOCOBHI akTu), (ikcyroui
NpaBoBl JIOKYMeHTH (iHIUBiAyalbHI TpPaBOYMHH,
(hakTH TOIIO), YH, IHIIMMH CIIOBAMH, TEKCTH 3aKOHIB,
BHU3HAYEHHS CY/iB, NMHACHMOBI CBiUEHHS, 3arOBITH
tomro [3, c. 63; 4, c. 188-189], 30kpema i mpoToKoIn
CY/IOBUX 3aCiJlaHb.

I[ocTranoBka 3aBaaHHs. 3aBIaHHIM i€l POOOTH
€ BCTaHOBHUTHU crelu(iky BKUBAaHHSI METaKOMYHi-
KaTUBIB B IOPUINIHOMY IHUCKYpCi Ta, K HACIIIOK,
JTOBECTH MPABOMIPHICTh BUOKPEMIICHHS FOPUAMIHOTO
MeTaaucKypey. DakTHYHUM MaTrepiajJoM TOCIYTy-
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BaJIM MIPOTOKONM CYHOBUX 3acifiaHb, HanaHi British
Law Report Corpus [7].

Buxknaan ocuoBHoro wmarepianay. HOpumnanamii
METaJUCKypC SK PIi3HOBHA MHCHBMOBOTO METaJuC-
Kypcy NpEeACTaBICHUH PEryIsSTHBHOIO METaKOMY-
Hikamieto 3aranom i MK-xoMmeHTaTtopamMu 30Kpema,
npore He oOMexyeThest HUMHU (puc. 1). 3a KinmbKic-
HUMH TIOKa3HUKaMH Ha JPyroMy MiCIli 3HAXOJUTHCSI
pednaexkTHBHa METaKOMYHIKaIlis, 3a SKOIO CIiTy-
I0Th JIOTIKO-KOMITO3UIliliHa, (haThyHa, CyO’ €KTHO-
MozanbHa 1 pedepenuiitna. Mu posnisiHemMo ocoOnu-
BOCTI peastizallii 3a3Haue€HUX THITIB METAaKOMYHiKalii
B IOPUMYHOMY JUCKYPCi OUTBII I€TAIBHO.

W patnyHa

M perynaTMBHa

B pedepeHuiiiHa

‘lOpu,quuﬁ MeTaanCKypc

pednekTuBHa
M N10TiKO-KOMMO3MLiHA

M cy6’eKTHO-MOAaNbHa

Puc. 1. MeTakomyHikalisi B OpUAHMYHOMY JUCKYPCi

PeryasiTuBHa MerakomyHikauist (46%) Bin3Ha-
yaeTscs nepenyciMm MK-koMeHTaTOpamMu sk puTy-
QJI30BAHUMHU BUCIIOBJICHHSIMU CY[UIi, TPUCSKHUX,
aJiBOKara i OOBUHYBAYeHHS, SKi B)KUBAIOTHCS IS
BupaxeHHs (ue)srogu (My Lord, you make a good
point however...;, OVERRULED!; No, your Honor,
we cannot (reach a verdict)); yBeneHHS yTOUYHEHB
(in my submission... / I respectfully submit...; in
the light of the findings in the judgment of / the expert
neurological report which / these conclusions / my
Jjudgment; by reference to extrinsic evidence; by
the previous decision in R v K; or commission of; who
are separately represented; in an addendum report;
whose evidence was also not challenged); po3’sicHeHb
(it is convenient to begin by, in proceedings for
an offence under this section, in terms of the amended
indictment,; in connection with that application; in
response to the part 20 claim; my present impression
is that, accordingly we make an order in the following
terms, in order to carry out Matrixs instructions);
miATBepIKeHHsT naHux (it became apparent to; as
is now apparent; this is very much a test case; with
respect...,; as your Lordship please, so be it, My Lord;
SUSTAINED!; yes, your Honor, we have (reached
a verdict); y3aranbHEHb (as in the current cases); iore-
pemxeHs (despite formal warnings); OTIOBHEHS (inter
alia; in addition he was concerned / Mother has told
A and B that / there will be); npunymens (were likely
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to continue to be so exposed) 1 MapKyBaHHSI yMOBHU
BUKOHAHHSI yorock (if it is proved, and so it would be
a reasonable excuse if; if the latter, if unintended by
either party; even if they were).

Jlemo aTUMmoBMM € 3acTOCYBaHHS B FOPHIUY-
HOMy guckypci Takux MK-akmenTtyaropis, sk
MK-adexTuBu (4epe3 OIOCEPEAKOBaHY OLIHKY
CY[UKEHHSM a00 BHCIIOBJICHHSM, SIKI MapKyIOTh
CTaBJICHHSI MOBIIS JI0, CKaXKiMo, miacyauux: [ hadn t
intended to deal with that point, ML, it is not a ground
of appeal, however I am more than happy...;, more
positively); MK-tomnikanizaropu (BOHM HE NPOCTO
AKIEHTYIOTh CJIOBA / BHCJIOBICHHS, @ HAroJIOIIYIOTh
MIEBHUH (aKT, SIKHi MMi3HIIIE JeTAIBHO PO3IIISIA€THCS:
Hisillness is simply a factor—anditmay be animportant
factor — to be taken into account in deciding on
the appropriate disposal); Ta MK-iHTeHcudpikaropu
(y cxmani inmmx MK, 30xkpeMa 3BepHEHHS 10 CYIIi:
1 respectfully adopt the opinion of (judge) in (case)
which...; Indeed My Lord...).

Posrnsinemo BxkuBaHHs peryiastuBHux MK Ha
TIPUKJIAII:

(1) Although, I think, no formal counter-notice
was served, UNL's representatives made it clear that
they wished to cross-examine Mr Marsh and that they
do not accept that his statement is accurate. However,
difficulties in Mr Marsh’s personal life prevented
him from attending court, and it also proved difficult
to make arrangements to cross-examine him over
a video-link. In these circumstances, I admitted Mr
Marsh’s witness statement as evidence, although
My Jeffrey Bacon, who represented UNL, made it
clear that it was disputed. In the event, my decision
on the preliminary issues does not depend upon his
evidence.

[...] Unfortunately, therefore, these preliminary
issues have, I think, done little to advance this
unhappily protracted and extravagant litigation.
When [ hand down this judgment, I shall seek
the parties’ assistance to formulate directions with
a view to achieving its efficient resolution [7]

PerynsiTuBHa MeTakOMyHIKalisl y bOMY YPUBKY
cynoBoro nokymenty [The High Court of Justice.
Queen’s Bench Division, Mercantile Court] npen-
craBinena MK-komeHTaTtopamu yepe3 yrouHeHHs (/n
these circumstances; In the event; who represented
UNL), mapkepamu-niosicHeHHsIMU (which are known
as; through what are called), mapkepamu-aormo-
BHeHHSAMU (Furthermore), Ta MK-akuentyaropamu
gepe3 MapKyBaHHsI OIIHKY Y BUDIAAI MK-adektuBy
Unfortunately =~ ta  TigKpecleHHS  KOHTPACTy
yepe3  CTPYKTypu 3 although,  cTaHOBIAYM
MK-romikanizaropu (Although [...] no formal

counter-notice was served, UNL's representatives
made it clear that, although Mr Jeffrey Bacon [...],
made it clear that it was disputed). Jlo pedrexrus-
HuXx MK, sKi po3mIsgaroThCsi HUXKYE, BiJHOCATHCS
1 think ta and it also proved difficult to, a no xore-
3MBHO-KOT'€PEHTHHX Ha MO3HAYCHHS MPOTHCTABHOTO
3B 13Ky — however, therefore.

PeduexTuBHa MeTaKoMYHiKamis (16%)
AKTHBHO pEai3yeThcsi Yepe3 ajpecHO-HEBU3HAYCHI
MK, sKi yMOXJIMBIIOIOTH HEOAHO3HAYHICTH 1HTEp-
mpeTanii 3aBAsku AernepcoHidikamii Ta MacHBHUM
CTPYKTypam, IO IEBHHUM YUHOM JIO3BOJISIE YHHK-
HYTH BiANOBiNaIbHOCTI. AnpecHo-HeBH3HaueHi MK
B IOPHJIUYHOMY JTUCKYpPCI MPEACTABICHI aKTHBHUMH
1 MACUBHUMHU MPEUKATUBHUMU CTPYKTYpaMH, B TKUX
1) y poni hopmanbHOTO miMeTa BXUBAETHCS it (But it
is agreed that, It matters not that; It was not suggested
that; It was ordered that, and it also proved difficult
to, and it is now known as, It is also accepted that, It is
said by the Defendants that, It follows from the above
that), a 2) HOMIHAJIBHUHN MIAMET MICTUTh CTPYKTYPH-
3BEPHEHHS 10 TPETHO1 CTOPOHU Yepe3 a) 3a3HaueHHS
KOHKpeTHOT ocobu (Mother was asked to reconsider,
he [Mr G] thought); 6) KOHKPETHY, aJie¢ YITKO HEBU-
3Ha4YeHY 0CcO0Y (the judge ruled that, in Mothers case
he [a consultant neurologist] did not consider that;
he [a consultant neurologist] remained particularly
concerned about / confirmed that / agreed that);
B) y3araJbHIOBaJIbHI O3HAUEH| JIEKCUYHI OIMHUIII, 110
[MO3HAYAIOTh MIEBHY TPYITy Jrofei (30ipHI IMEHHHKH )
(the Court of Appeal felt obliged; the Crown accepts
that; the court may assume that; the Court was
told that); T) IEKCUYHI OJMHUII, IO € 3araJbHUMHU
Ha3BaMH Ta IMO3HAYAIOThH JOKYMEHT, O(DiMiifHi mamepu
gi  iH(QOpMAIlit0, YACTUHY TEKCTY (TIAMTYHKT) TOIIO
(Subsection (4) provides, Subsection (2) applies, that
it [information] is intended to be used to assist in;
This means of course that). IlpucynkoM y HelTpaib-
HUX METaKOMYHIKaTHBaX BHUCTYIIaOTh (HOPMHU BiJIO-
BITHHUX «pe(ICKCUBHUXY TIECITIB.

HemnacTuBuM FOPUJIUYHOMY JIUCKYPCY € 3aCTO-
cyBaHHs afpecHux MK (ampecaHTHO- Ta agpecaTHo-
opientoBanux MK), apke aBTopu BHCIIOBIIOBAaHb HE
MaloTh TIpaBa Ha CyO’ €KTHBHE BHCIOBIICHHS CBOIX
JYMOK, HaBIIaKH, BOHU TIOBUHHI 3By4aTH 00’ €KTUBHO
1 HEHTpaJIbHO, IO TOTO X FOPUINIHUN IHUCKYpC HE
rependavyae 3ajdydeHHs ayauTopii Mo Juckycii. Yce
K, X04ua 1 HEMOIIMPEHO, BiJI3HAYAETHCS BKUBAHHS,
no-mepiie, ajapecantHo-opieHToBanux MK, o0co0-
JIMBO Y CKJIQJIi IIUTAT, PEJICTABICHUX CTPYKTYpPaMH,
JI0 CKJIamy SIKHX BXOJITH CTaTallbHI Ji€ciioBa Ha
MO3HAYEHHSI MEHTAJbHOI MISILHOCTI, SK-OT: think
(I think), understand (My understanding is that, as
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1 understand it), accept (and I accept), concern (I am
concerned that) un onucy akty MoBiieHHs (I enquired
whether, and probably, I am afraid to say); no-npyre,
anpecanTHo-opieHToBaHUX MK y BUTIISINI We / our-
CTPYKTYp 3amictb [ / my-CTpyKTyp, Ae depe3 "mu"
MIPEJICTABISIOTh BIAJHI CTPYKTYypU (CYIIi, IOPHCTH
1 Take iHIIIE) Ta BUCIIOBIIIOIOTH KOJCKTHUBHE PIllICHHS,
NpUAHSTE Yy BiANOBIAaIbHIN CyI0BiH cripasi (we start
from the point that; we have paid due regard to; we
are satisfied that, for the reasons we have given; we
do not consider that, it seems to us that).

Posrnsinemo pednexruBrai MK Ha npuknani:

(2) [ endorse that approach. It will,
at least in practice, be a rare case in which a wholly
and objectively unforeseeable financial consequence
of a trespass will give rise to a valid claim. I can only
comment that this particular area of the law of trespass
to land does not appear obviously or recognisably to
have raised its head since the common law began to
emerge 900 to 1000 years ago and I doubt that it will
need to emerge in the future.

It follows from the above that, in my judgement,
at least in relation to these cases, there is no material
or practical difference in the measure of damages
recoverable in trespass or nuisance (if applicable) to
that recoverable in negligence. [7]

BepxoBamid cymms  AKeHXEH Ha 3acigaHHi
cyny (The High Court Of Justice Queen’s Bench
Division, Technology And Construction Court), nonpu
TpaaulliiHe BUKOPUCTAHHS HEUTPAIbHUX METaKOMY-
HiKaTUBIB TUNY It Will, at least in practice, be a rare
case uu It follows from the above that, Bnascs 1 10
BHCJIOBJICHHSI CBOET BIIACHOT TYMKH O[O0 BUPITIICHHS
npoOJIEMHOTO MHUTaHHS —Yepe3  ajJpecaHTHO-Opi-
enroBadi MK (I endorse that approach; I can only
comment; I doubt; in my judgement).

Jloriko-xoMmo3uuinHa MeTaKOMYHIKaIist
B ropumudHoMy auckypci (15%) € o0oB’sI3K0BOIO,
3 oDy Ha Te, IO BOHA 3abe3meuye 3B’ S3HICTH
1 JoriuHicTh HamaHHS Marepiany. Judepenii-
IOETbCS  JIOTIKO-KOMIIO3MLIIHHA ~ METaKOMyHiKa-
i B IOPUAMYHOMY JHUCKYpCi 4epe3 KOre3uBHO-
korepentHi MK, sKi moka3yloTh MOCIHiIOBHICTH
it / myMox (the first case concerns; the second
count, under section 58 of the 2000 Act, alleges
that; the Court considered, first,... and, secondly;
the second is that when, to determine two questions
in the part 20 proceedings; it is to be observed that...
the second question is whether, the other incident
took place at; the main financial consequence...
the other important financial consequence; we turn
now to explain), mpuuoMy TICHO 3 HUMH IOB’si3aHi
MK-KOHKJIIO3UBH, SKi B HOPUIANYHOMY JIUCKYpCI
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nepexinkaThes 13 MK-y3araabHeHHSIMH, OCKIJTbKH
y3arajbHIOIOTh CII0BA MOBIIS IOJIO0 TIEBHOTO TUTAHHS
(a HE Bech MOKYMEHT) y BHIVISAI MiACYMKY (in
summary, he summarised her psychiatric conditions
as; summarising his oral evidence; but in any event
1 conclude that; finally, and therefore to conclude;
in the end). Cepen koresuBHo-korepenTHux MK
BHUPI3HIIOTHCA Ti, MO YKa3yIOTh Ha a) MapaJeTbHuH
3B’s130K (While in custody); 6) IpOTHCTaBHUH 3B’ 130K
(however, contrary to the previous understanding;
but failed to attend; on the other hand; although Mr
Jeffrey Bacon, who represented UNL, made it clear
that, which is of importance not only to Network
Rail but also to; although the MRE was unlikely to
be perfect) un B) NPUYUHHO-HACIIIKOBUHN 3B 530K
(therefore; thus); T) TeMnopaibHul 3B’ 130K 13 pede-
penuiero Ha munym nopii (In 2005; On 22 March
2006, but on 26 March 2006; On 25 October 2006;
Five days later, on 13 February 2008; In 2008-9; In
1996); ) mpocTOpPOBHIA 3B’SI30K Y KOMYHIKATUBHOMY
nipotieci (In this section; In the current proceedings
against Mr G; In a psychiatric report dated
7 November 2007; In the case of Mr J; At the trial
of these issues,; In the event), mepeBa)KHO MapKyIO4H
MEBHUU FOPUIUYHUN JTOKYMEHT / HOTro CKIJIaTHUK
tomo. MK 4acToTHOCTI il BUpakaioTh MOBTOPIOBA-
HICTh JiY 3a TUIIOM again, every year. Hanpukman:

(3) Although, I think, no formal counter-notice was
served, UNLs representatives made it clear that they
wished to cross-examine Mr Marsh and that they do
not accept that his statement is accurate. However,
difficulties in Mr Marsh'’s personal life prevented him
from attending court, and it also proved difficult to
make arrangements to cross-examine him over a video-
link. In these circumstances, I admitted Mr Marsh's
witness statement as evidence, although Mr Jeffrey
Bacon, who represented UNL, made it clear that it was
disputed. In the event, my decision on the preliminary
issues does not depend upon his evidence. [7]

Cepen MapkepiB-opraHizaTopiB IBOTO YPHUBKY
opuangHoro auckypey [in The High Court of Justice.
Queen’s Bench Division, Mercantile Court] cmo-
CTEepIraeThCs BXKHMBAHHS KOTCPESHTHHX MapKepiB
UL Tiepefadi MPOTHCTaBHOTO 3B’sI3KYy (however,
Although, 1 think, no formal counter-notice was
served, although Mr Jeffrey Bacon, who represented
UNL, made it clear thaf) i TpoCTOPOBOTO 3B’SI3KY
y KOMyHIKaTHBHOMY Tipotieci (/n the event).

Crnenudika ¢paruunoi merakomyHikauii (10%),
BJIACTHUBOI TIIBKH YCHOMY HOPUJAUYHOMY JIHUCKYPCY,
BUSIBJISIETHCST Y€PE3 JICKCUYHY 1 CTHJIICTUYHY CBOE-
PITHICTH ITHOTO THUITY MOBJICHHS, OOYMOBIICHY KO-
CTKOIO MPOIEIYPHOI pUTyalli3aIli€, 30Kpema,
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yepe3 MK-3BepTaHHsl, 110 BCTAHOBJIOWTH KOH-
takT (Your Honor! My Lord! your Lordship! Witness!
Our Learned Friend®™ «ovse! on the other side). MK i
NiATPUMYIOTh KOHTAKT y BUDIANI Buba4deHb (and
I apologise for not having expressed myself clearly,
I am afraid / I am sorry that / Perhaps I could not
make myself clear. It is my fault), 3a0xouyBans (Please
proceed; You can / may proceed, Mr. (X) an nopan
(Use your common sense abo npoxanusi: May it please
your Lordship); MK, 1m0 po3MHKalOTh KOHTAKT —
e cnosa BastaHocti (Grateful / Much obliged to your
Lordship; Thank you, your Honor), 0coOIuBO pazom
13 mpomwanusiMu (Members of the Jury, this Court
dismisses you and thanks you for a job well done);
BBiwIKBI koOHKIIO3UBH (Unless I can be of any further
assistance... / help the court any further, these / those
are my submissions) Ta aKIICHTYHOBaHE 3aBEPIIICHHS
CY/IOBOTO 3acCilaHHs 3aBISKH pPUTYyalli3oBaHiil (pasi
(The) court adjourned; All rise.

daruvyHa METaKOMYHIKAI[isi € HETUIIOBOI JUIs
[MMCBMOBOI'0 FOPHUYHOTO JUCKYPCY, X04a y BHHSIT-
KOBHUX BHITQJIKaX aBTOP MOXKE BIABATHCS JIO BKHBAHHSI
METaKOMYHIKaTHBHHUX MMUTaHb, 30KpPeMa PUTOPHYHHX,
HAMPUKIA,

(4) Given that the Local Authority has established
that the children were all suffering significant harm
in August 2008 such that they had to be removed
for their own safety and well-being, what changes
have the parents made since then which would show
that the children could safely be returned home?
This fundamental question requires an analysis
of the reasons behind the previous defective parenting
before deciding whether the parents have been able
to recognise their shortcomings and what steps they
have taken to remedy them. [7]

Purtopudne nmutaHHs (IUB. TAKPECISHHS) Y TOKY-
MEHTI, IPUCBIYEHOMY CIIPaBi OIiKU JiTel y Hebnaro-
HaaiiHINi poauHi [In the County Court], yKUBa€eThCS
JUTSI TIIKPECIICHHS TOTO, 10 OAaThbKH HE OMIKYHOThCS
CBOIMU JiThbMHU. [HTEporaTrBHA opMa BUCIOBICHHS,
3 OHOTO OOKY, JIONIOMAra€ YHUKHYTH MPSMOTO 3BU-
HYBaYeHHs, a 3 IHIIOTO — pPa3oM i3 BiJMOBIIIIO
(This fundamental question requires an analysis
of the reasons...) npuBepTaE yBary J0 MpoOieMu
3aralioM 1 HeoOX1IHOCTI 11 pO3B’s3aHHS 30KpeMa.

Cy0’exkTHO-MOIaIbHA MeTakoMyHikamis (8%)
B IOPUJMYHOMY JTUCKYPCI PO3KPUBAE CTABICHHS JIO
iHpopmanii i (akTiB, M0 MOBIAOMISIOTBCA, 1 MPe.-
crapnena a) MK-miTuraropamu, ki 3HIMarOTh Kare-
TOPUYHICTh 13 BHCJIOBJICHHSI, MOM SIKIIYIOTh €(EKT
BiJ CKa3aHOTO Ta YTBOPIOIOTHCS HA OCHOBI aJIpeCHO-
Hesmu3HaueHnX MK 1 momansHuX miecimis can / could
(evidence could have been admitted as; it cannot

be supported; which cannot be recovered in law),
might / may (a court may make an assumption in
relation to / may accept a fact as; Extrinsic evidence
may be adduced to explain; and it might be that
in light of); Ta 6) MK-ammumidikaropamu, yTBOpe-
HHX Ha OCHOBI MOJAIIbHHUX Mi€CHiB must (it must
contain information; It must be information that;
The appeal must therefore be allowed; The appeal
must accordingly be allowed; the order of the Court
of Appeal, ..., must be reversed, and his ruling must
itself be reversed), should (that he should be allowed
to, It should be added that; that my findings should
be binding upon; I should have been reluctant to
determine; It should be pointed out that), to be to (It
is to be observed that ), have to (one has to apply;
1 have to dispense with their consent on the ground
that), would (it would be necessary for). Hanpuxnan:

(5) I am grateful to them for that prompt response.
My understanding is that Birkart accept that my
findings should be binding upon them as against Matrix
as well as between them and UNL. UNL, on the other
hand, were unwilling to accept that my findings were
binding upon them as against Matrix. I shall revisit this
question in light of my judgment. My present impression
is that the position adopted by UNL about this is not
sustainable, and it might be that in light of my judgment
UNL will not seek to argue otherwise. [7]

ABTOp y HaBeleHOMY (parMeHTi MPOTOKOIY 3aci-
nanus [in the High Court of Justice. Queen's Bench
Division, Mercantile Court] BaaeTbcs 10 MOJATbHUX
BUCJIOBIB (that my findings should be binding upon;
and it might be that in light of my judgment) mia
Yyac BHCJIOBJICHHS CBOTO CY/DKEHHS TPO CHTYAIIIFO.
3aBIsKu MOAAILHUM JieciioBaM should ta might BiH
IiJIKPECITIOE, IO 1€ JIUIIE HOT0 CYIKSHHS 1 Biporij-
HICTh TOTO, 1110 BiH TOBOPHUTH MPABJY, € BUCOKOI, aJie
HE CTOBIJICOTKOBOIO.

Pegepenuiiina merakomyHikauisi (5%) B ropu-
TUIHOMY JTHCKYPCi IIpEICTaBICHA a) MOCHJIAHHSIMM,
X04ua 1 PIIKOBKUBAHMMH, y BHUIISAII IHTPOTYKTHB-
HUX BUCIIOBIB JUIsl TIO3HAYEHHsS JpKepena / ocodu
4yepe3 BBIJHE CIIOBOCIONYYCHHs according to 3a
TUanoM according to Mr Marsh's statement Ta imie-
patuBHEX MK Ha OCHOBI mieciioBa see (see para
31(3)(c) of the re-amended defence in the part 20
proceedings), a TakoX IS TPE3CHTAIll MPUKIALy
(y pasi motpebu) uepe3 peryisipHUd MeTaKOMyHi-
KaTUB 3a THIIOM for instance; 0) NHMTYBaHHSIMHU
3 00OB’SI3KOBMM 3a3HAYCHHSIM aBTOPCTBA TOTO YU
IHIIIOTO BUCIIOBIICHHS, SK-OT he said,; in his report
Dr Qurashi said this; his opinion was now that;
his conclusion was; Ta 3 000B’SI3KOBUM 3a3HA4YCH-
HSM JDKepena IUTYBaHHS, 30KpeMa i3 TOCHIIaHHIM
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Ha pimeHHs cyny (as to the nature of the documents
which fall within section 58(1), the Court said this in
R v K (2008) 2 WLR 1026, 1031, paras 13 and 14,
the Court then went on to deal, at p 1031, para 15,
with the scope of the defence of "reasonable excuse" in
section 58(3)) un nokymeHTt (it included the following
passage, the relevant BIFA terms, the 2000 edition
provides, the particulars of that offence_are given in
these terms). 30kpema, Cj0Ba aBTOpa i cama IUTaTa
TEXHIYHO BUAUIAIOTHCS, IK-0T y TpuKiaui (6), BUIY-
4yeHoro i3 nmpotoxony the County Court y cupasi mpo
1030aBJICHHsI 0ATHKIBCHKOI OITIKH:

(6) My judgment was that Mother had failed
to prove any of her allegations against her step-
grandfather and I was obliged to describe Mother's
evidence (paragraph 31) as

“...riddled with lies, with exaggeration, with
inconsistency, and probably, I am afraid to say,
fantasy,”

and therefore to conclude that these alleged events
simply never happened. [ went on to refer to her
Counsel s suggestion that behind all the exaggeration
and inconsistency there may have been a grain
of truth, and added (paragraph 32)

“...that may be so, but she succeeded in showing
herself'to be so unreliable as a witness that she really
has only herself to blame if there is some truth which
has been lost by her giving evidence blown out of all
proportion”. [7]

[NomupeHnnMu € KOMOIHOBaHI ITUTYBaHHS, IIPEI-
CTaBJieHI CJIOBaMH 00’€KTa MOBICHHS Yy ¢opmi
HenpssMoi MOBU Ta HOro / ii 4acTKOBO IUTOBAHUX
ciiB. TUITOBUM € BXXMBaHHS KiJTbKOX YaCTKOBHUX LIUTY-
BaHb, SIKI HEMOB HAHU3YIOTHCS 1 3BYyUaTh, HA TIEPIITHI
nmorsiy, pedepaTuBHO Ta OQIIiifHO, X04Ya MOKHA
NPUIYCTUTH, L0 Taka Npe3eHTalis ciiB 00’ekra
MOBJICHHS] MOXKE BiJIPI3HSITHCS BiJ] pEabHO CKa3aHUX
CJIIB aBTOpa MUTAaTH, SIK-0T Y Tpukiami (7) — mposo-
BKEHHI TONepeHhOTO TPHKIIAIY, Je CrocTepira-
€ThCS KOMOIHYBaHHS HETPSIMOi MOBH 1 JaCTKOBOTO

LUTYBaHHS TiJI Yac OIMKCY IOBEIIHKHA MiJACYTHHX
0aTbKiB, 30KpeMa MaTepi:

(7) In cross-examination in the course of this
final hearing Mother was asked to reconsider her
statement dated 20" April 2010 (and therefore made
just a fortnight earlier) where she said “...up until
the children were removed I believe I had cared for
them well” which was completely at odds with what
she had previously admitted. She had to concede that
such an assertion flew in the face of admissions she
had already made and was simply untrue. She then
amended it to say she had cared for the children
as well as I was capable of at the time”. [7]

BucnoBku i npono3uuii. [Tonpu npuxanexHicTh
FOPUJIUYHOTO  JIUCKYPCY JO IHCTHTYIIOHAJIBHOTO
THUITy MOBJICHHS 1 MapKOBaHICTh HoOro mephopmMaTHB-
HOi Ta iH(opmaTuBHOI (pyHKIIH, HOTO MeTa-iHIeKc
yKa3y€ Ha HasiBHICTh METAKOMYHIKaTUBHHX (DYHKIIIH,
X04 1y Tak 3BaHii «0a30Biil KOMIUIEKTAI1», 110 BCE
XK JIa€ MiJICTaBH TOBOPUTH MPO IOPUANYHUA METaHc-
Kypc. MerakoMyHiKallis 3IiHCHIOETbCS uepe3 HOoro
peryIsATHBHY (DYHKIIIO 1 TIOB’s3aHA 13 TaKUMH HOTO
pucamu, SIK HEOIHO3HAYHICTh, HETOYHICTh 1 HATHIII-
KOBiCTh. BiZIMiHHOIO PHCOI0 FOPUINYHOTO METaJIUC-
Kypcy € noMiHyBaHHs peryisituBHuX MK, ocoOmuBo
MK-KOMEHTaTOpiB, SKi BHOCSTH YTOYHEHHS, IMOsC-
HEHHSI, NPUMYIIEHHs a00 BKa3ylOTh, 3a SIKOT YMOBH
MOKJIMBE BUKOHAHHS /111, @ TAKOK JIOT1KO-KOMITO3HIII -
Hux MK, 110 BiAIIIOBiTa0OTH 32 CTPYKTYpHY 3B SI3HICTH
auckypey. [lig "ac po3nisigy cnpaBH BOAIOTHCS JI0
LIUTYBAHb 1 MOCHJIAHb HA TE UM 1HIIIC BUCIIOBIICHHS ITijl-
CYIHUX / CBIZIKIB TOLIO (pedepeHIiiiiHa MeTakoMyHiKa-
1ist). Termentist 10 00’ €KTUBHOCTI momadi iHdopMmariii
3MIACHIOETBCS YV Pa3i MPEBAIOBAHHS aIpeCHO-HEBU-
3HaueHnx MK (pedrexruBHa MeTakomyHikartis). Biku-
BaHHsI (DaTUYHO-KOHTAKTHUX Ta apeCHUX (ampecaHT-/
ajpecar-opieHropanux) MK HeBnacTuBe HOpUINY-
HUM JoKyMeHTaM. CepeJ MepCreKTHB JOCHiIKSHHS
MU BOagaeMoO TMOOY/IOBY KOTHITHBHO-THUCKYPCHBHOI
MOJIETIi FOPUINIHOTO METAIUCKYPCY.
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Gnezdilova Ya. V. PRAGMATICS OF LAW METADISCOURSE
(a case study of protocols of court room sessions)

The article describes the law discourse as a specific type of institutional communication, which reflects
the juridical type of the speakers’ social interaction. It also enlarges its main functions — regulative,
performative and informative — with metacommunicative, consequently, it has made it possible to differentiate
the law metadiscourse. It has been specified that the law metadiscourse realization is studied on its written
variant only, i.e. protocols of court room sessions, and is marked by the lowest meta-index among the rest
of discourse types. Therefore, the “basic set” of metacommunication has been identified. The quantitative
research proves that the law metadiscourse specifics is in its regulative character as almost all possible
patterns of commentating MK (meta-means that specify, explain, confirm, generalize, warn, add, and express
(dis)agreement, supposition, or condition) and accentuating MK (emotional and evaluating meta-means,
and the ones that topicalize or intensify) are realized there. The research also shows that the second most
important type of metacommunication is a reflective one due to addresser/addressee indefinite meta-means,
both active and passive in structure with either formal or notional subject. Yet it states that addresser-marked
meta-means are not typical of the law metadiscourse but for citations, which comprise those meta-means, as
well as we / our-structures, which express the “collective opinion”. The article determines the use of cohesive
metacommunication, including conclusive meta-means. The research differentiates the least typical of law
discourse meta-means, i.e. referential metacommunication, except for citations (especially partial ones)
of a suspect’s or/and witness’ words, references on legal documents and some rare examples, and modal
metacommunication, excluding meta-means with marked obligations. It has been found out that phatic
metacommunication is not characteristic of the law metadiscourse.

Key words: (meta)pragmatics, forensic linguistics, metacommunication, meta-means (MK), law (meta)
discourse.
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